
Extract from Hansard 
[COUNCIL — Tuesday, 22 June 2021] 

 p1742b-1744a 
Hon Dr Steve Thomas; Hon Alannah MacTiernan 

 [1] 

BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2021 
Committee 

Resumed from 16 June. The Chair of Committees (Hon Martin Aldridge) in the chair; Hon Alannah MacTiernan 
(Minister for Regional Development) in charge of the bill. 
Progress was reported after clause 133 had been agreed to. 
Clause 134: Section 64 amended — 
Hon Dr STEVE THOMAS: To be honest, minister, I think we are just about at the end of this process. Hon Nick 
Goiran and I were trying very hard to get us to the end of the bill in the last sitting week and we nearly managed 
it; we tried to curtail the debate as much as possible. I suggest that there will not be too many speakers on this debate. 
Clause 134 will my final clause; I just want to make a couple of brief comments on it. It comes on the back of new 
part 5A, which provides for proposed section 63A, which are the anti-phoenixing clauses. Clause 134 provides that 
in the definition of “reviewable decision” after paragraph (d) to insert — 

(da)  to declare that a person is excluded from being registered as a building service contractor under 
section 63C … 

How will proposed section 64(1)(da) interact with the proposed new section 63? I want to make a couple of brief 
comments. Proposed section 5A is possibly the most important part of this bill because it relates to anti-phoenixing 
clauses. I am sure that I am not the only member in this place who has seen the destruction of a company only to 
see the principals of that company immediately rise in an alternative form with a different name and with their 
assets largely protected; they are either hidden in family trusts or amongst the property of family members. I have 
seen examples of both over what now seems to be many long years around business in Western Australia. This is 
a particularly important proposed section of this bill. I am sorry that we did not quite finish it on Thursday last 
week. Potentially, we could have given clause 133 a fair degree more questioning but we were attempting to assist 
the minister in her agenda to get the bill finished. It is important to make sure that under proposed part 5A, the 
board will have the capacity to prevent people from being registered and examine whether phoenixing is occurring, 
and I think that is a very good outcome. If there is a reflection, how will proposed section 64(1)(da), which is to 
declare that a person is excluded from being registered as a building service contractor, interact with clause 133, 
which seeks to insert new part 5A? 
Hon ALANNAH MacTIERNAN: Sorry, I was trying to grasp what is going on here. I will tell Hon Dr Steve Thomas 
what I have been able to glean and if he needs further clarification, I am happy to provide that. 
As I understand it, effectively, the structure is seeking to allow there to be a review the first time that the board 
determines that a person is a declared person. That is reviewable and it can go to the State Administrative Tribunal 
but if SAT upholds that and the person is declarable but they then seek registration a second time and that is rejected, 
that is not renewable. This will stop an endless cycle of recontesting that provision. It is making sure that when the 
matter is first considered, it is subject to review, but there is no right of review after the first time it has been upheld. 
Hon Dr STEVE THOMAS: That makes sense. Proposed section 64(1)(da) means that a person who has been 
excluded is precluded from applying again. Is a time frame attached to that or a time frame attached to the original 
exclusion that comes in under proposed section 63A? 
Hon ALANNAH MacTIERNAN: There are two periods. One is what is called a temporary exclusion and that is 
when there has been a single insolvency, and that can be for a period of up to three years. When there have been 
two or more insolvencies in the space of five years, a permanent disbarment can take place. 
Hon Dr Steve Thomas: And that’s under 63. 
Hon ALANNAH MacTIERNAN: Yes, that is right. 
Clause put and passed. 
Clauses 135 to 141 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
HON ALANNAH MacTIERNAN (South West — Minister for Regional Development) [2.40 pm]: I move — 

That the bill be now read a third time. 



Extract from Hansard 
[COUNCIL — Tuesday, 22 June 2021] 

 p1742b-1744a 
Hon Dr Steve Thomas; Hon Alannah MacTiernan 

 [2] 

HON DR STEVE THOMAS (South West — Leader of the Opposition) [2.41 pm]: Madam President—President; 
I have done it again! Sorry, President; I will eventually get there. You can teach an old dog new tricks eventually 
but you have to be repetitious about it, unfortunately. I am gradually getting there with this. 
I want to make a few brief comments about the Building and Construction Industry (Security of Payment) Bill 2021. 
I want to thank the minister and her advisers for their assistance during the process and, obviously, the ministerial 
advisers from the other place and the ministerial office who assisted in the briefings in the lead-up to this. This is 
an important piece of legislation. It has been very pleasing to get through this in a very constructive manner. Parts 
of this bill will stand this state in good stead into the future. I was particularly pleased to see the anti-phoenixing part 
of this legislation, which I think has great potential. There is no absolute guarantee that phoenixing will not occur, 
because every time legislation is passed, either at a state or federal level, with the intent to prevent the sort of activity 
we are talking about, we usually see that some very smart lawyer finds a way around it in the end. If that happens, 
we will find ourselves legislating the same thing again in the not-too-distant future. As happened with the federal 
tax act, we will find ourselves back here at some point trying to refine this legislation. That has always been the 
case, and I imagine it will always remain the case when people seek to benefit. 
I have a couple of general comments about this bill. The most important part is its statutory trust component, which 
is in part 4. The retention trust is a valuable tool. I make the point, as I did during my contribution to the second 
reading, that we need to acknowledge and recognise that this will not ring fence the entirety of a project’s cost; it will 
ring fence, by estimate and by practice, between five and 10 per cent of the project’s cost to provide some reassurance 
to subcontractors that they will have security, particularly in terms of the costs they have incurred. It will not be 
the be-all and end-all and it is not an absolute guarantee; I suspect it was never intended to be. I know that that debate 
will be ongoing. 
As I said several times during my second reading address and during the committee stage of the bill, I accept the 
government’s position that it is very difficult to introduce and maintain statutory cascading trusts as such. I am 
sure that that debate is not over. I am sure we will debate this process of cascading trusts in the future. It was 
a recommendation of a couple of reviews—the Murray review and particularly the Fiocco review. I have no doubt 
that it has not gone away. There is no complete and utter protection in the business community for the entirety of 
a contract. In the end, this comes back to an issue of contract law. We have to make businesses aware that it is in 
their interests to be across contract law as much as possible. We need to make sure they are getting the best possible 
contracting advice. It is one of the most difficult things to advise the community and business on. Talking about 
contract law is fraught with danger; it is a role for the experts. 
I will make this point as I finish. I understand there was some pressure on the government to bring forward this 
legislation. The collapse of Pindan, amongst other smaller companies, has made this a priority. It should be noted 
by the house that the regulations that accompany this and the proclamations will all take, generally speaking, at least 
a year to go through the process. Those people who think that this is a solution to a current exercise, or the current 
process of Pindan, will be sadly disappointed—it is not. It will take a year, as it does with many of these things, to 
get a lot of things in place that might mitigate the damage caused by a similar event sometime in the future. But it 
will certainly not protect subcontractors in the future beyond that five to 10 per cent margin that we will have in 
the trust system. It will not be an absolute panacea in a very difficult case. It is not the solution to Pindan. The issues 
around Pindan will go ahead unabated. We will see the breakdown of Pindan. We will see what companies pick 
up and which subcontractors are left out in the cold. It is an ongoing saga; I suspect we have not seen the last bits 
of Pindan play out. 
This bill is a step in the right direction. For that reason, the opposition has engaged in a very constructive debate with 
the government on it. The legislation at least takes a step towards giving some security to subcontractors in the 
future, and we therefore support the bill. 
HON ALANNAH MacTIERNAN (South West — Minister for Regional Development) [2.46 pm] — in reply: 
Thank you, Madam—sorry; thank you, President. My God; the Leader of the Opposition led me astray there. That 
was my first error in that regard! 
I thank all members of the opposition and the crossbench for their support of the legislation. I thank the Leader of 
the Opposition for his endeavours to get this through in a timely fashion. I give a shout-out to my colleague in the 
other place Hon Amber-Jade Sanderson, who worked very hard to make sure this legislation came on as soon as 
possible. I want to acknowledge again the efforts of people such as Hon Kate Doust and Hon Matthew Swinbourn 
who, in a variety of ways, have been working on this issue for a number of years. Whenever we introduce this 
type of legislation, it is rarely able to address the disasters that are already underway, but it certainly provides 
a framework for the future. I agree with the Leader of the Opposition that the phoenixing provisions are very 
important. As someone who started the argument about that in this place some 25 years ago and was able to encourage 
the then government to get legislation through and then take through further legislation when we were in government 
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in the noughties, I am pleased to see that we are continuing that effort and strengthening it whenever limitations 
are shown. 
On the Leader of the Opposition’s comment about retention trusts, they are generally expected to be somewhere between 
five and 10 per cent, but I think this has to be read in conjunction with the protections in the security-of-payment 
provisions. It is really important to understand that those two things feed in together. On that ability to, by right, issue 
a bill for payment within 30 days, if it is not responded to within an adequate time for an order for payment to be 
sought, there will access to a rapid adjudication process. All these things are going to be very important in rebalancing 
the risk. Whether someone is a subcontractor or a builder, they are in business and business carries risk. We are 
seeking to re-calibrate and rebalance that risk so that small subcontractors in particular do not carry too heavy 
a burden of risk. I also think that the whole security-of-payment mechanism will limit the scale of catastrophe. 
When a company is beginning to struggle, it does not pay, bills start accumulating and then payments are not made 
for 45 days and then 60 days and then 90 days. This system will create a different discipline within the building 
sector. Although nothing that we do here—we are politicians, not gods—will solve every problem, I think this will 
go a long way to providing some very profound structural and cultural reform in the building sector. 
As the Leader of the Opposition has said, a lot of work needs to be done in the next 12 months on the first tranche 
and then in the following 18 months to have all the regulatory framework nailed down and to have in place all the 
education and standard forms that will help make this a very practical system for those in the industry to operate 
under. An implementation road map will be released in the near future so that industry can prepare for the reforms. 
This road map will set out in more detail the implementation frameworks that we have talked about during the 
discussion of this bill in the house. 
Again, I thank all members for their support and I commend the bill to the house. 
Question put and passed. 
Bill read a third time and passed. 
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